I N THE UNI TED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DI STRI CT OF | LLINO S

| N RE: ) I n Proceedi ngs
) Under Chapter 7
BILLY JOE KELLY and )
SHELLY CARLOTTA KELLY, ) No. BK 95-40693
)
Debt or (s). )
OPI NI ON

This matter is beforethe Court on the notion of Charter Bank, a
secured creditor, toconpel the debtors to performtheir statenent of
intention pursuant to 11 U S. C. §521(2)(B). The facts are undi sput ed.
The debtors filed their voluntary Chapter 7 petitionon July 27, 1995.
On Schedul e Dof their petition, the debtors listed a debt to Charter
Bank t hat was secured by a first nortgage on residential property. The
debt ors have no equity in the secured property.

Cont enpor aneously with the petition, the debtorsfiledtheir
statenment of intentionto surrender the property subject to Charter
Bank' s nortgage. At their 341 neeting on August 25, 1995, the debtors
i nformed t he Chapter 7 trustee that they had placed their residential
property for sale with a conmerci al real estate broker in Spart a,
IIlinois. They further stated that they had abandoned t he property and
that the keys to the property were i nthe possession of thereal estate
br oker.

Charter Bank tendered a quit clai mdeed to the debtors' attorney,
who refused to permt his clients to execute the deed unl ess t he Bank
agreed to pay t he sumof $500 to t he debtors. Charter Bank declinedto
do so. The attorney for the Bank cont act ed t he Chapter 7 trustee and

recei ved her perm ssion and approval tofilethe notionto conpel. n



Sept enber 28, 1995, Charter Bank filedits notionto conpel the debtors

toconply withtheir statenent of intentionto surrender the subject

real estate. The debtors filed a response to the notion to conpel in

whi ch t hey argued, without citation of | egal authority, that they were
not required by 8 521(2)(B) toconvey titletothereal estate secured
by Charter Bank's nortgage and t hat the Bank was obligedtofile a
nmotion for relief fromstay or await the trustee' s abandonnent of the
property in order to pursue its state | aw renmedi es to recover the
property. The debtors further asserted that even if they were in
viol ation of 8 521(2)(B), the Bank, as secured creditor, had no
standing to enforce the debtors' obligations under this provisi

The Court heard argunment on Charter Bank's notion to conpel on
Cct ober 10, 1995. The trustee subsequently filed a "no asset” report
inthe debtors' bankruptcy case, i nwhich she fornally abandoned t he
subj ect property.

DI SCUSSI ON

Section 521(2)(A) provides that, within 30 days after filinga
petition under Chapter 7, a debtor nust file a statenent of intention
with respect tothe retention or surrender of secured property. See 11
US C 8521(2)(A). Section521(2)(B) further provides that within 45
days after the filing of such statenment of intention, or within such

additional tinme as the court permts, "the debtor shall performhis

intention with respect to such property . . . . " 11 U S. C 8§
521(2) (B) (enphasis added).
The debtors i nthis case have not request ed an extensi on of tine

inwhich to performtheir intention to surrender the real estate

on.



subject to the Bank's nortgage. |In fact, by the tinme of the 341
meeti ng, which was | ess than 30 days followi ng the filing of their
petition, the debtors had vacated t he property. At that time, however,
and up t hrough t he date of the hearing on Cctober 10, 1995, the debtors
were still exerting|legal control over the property by mai ntaininga

i sting agreenent with areal estate broker for sale of the property.

The debtors argue that their actions were sufficient toconstitute
a surrender of the property as required by 8 521(2)(B). The Court does
not agree. Wil e both the words "abandon” and "surrender" are used
t hroughout t he Bankruptcy Code, their meaning is not synonynous. In
t he context of 8 521, use of the word "surrender” rather than the word
"abandon” i ndi cates t hat a debt or nust do nore t han si npl y abandon
secured col lateral in order to performas required under subparagraph

(B). The American Heritage Dictionary defines "surrender”™ as "to
relinqui sh possessionor control toanother.™ Inthis case, although
t he debt ors have abandoned possessi on of the property, they have
mai nt ai ned | egal control over the property by listingit witharealtor
of their choosi ng who has cust ody of the keys to the prem ses. The
debt ors have done nothing to i nprove the position of the secured
creditor, Charter Bank, with respect tothis property or tofacilitate
transfer of the property tothe Bank. The Court finds, accordingly,
t hat t he debtors' conduct does not constitute surrender of the property
as required by 8 521(2)(B).

Contrary to the debtors' assertion at the hearing on Cct ober 10,

1995, they were not | egal ly prohi bited fromexecuting aquit clai mdeed
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tothe property prior tothe trustee's abandonnent of the property from
t he debtors' estate. Execution of aquit claimdeed by the debtors
woul d merely have transferred whatever interest they had in the
property and woul d not have affected any i nterest hel d by the trustee
on behal f of the estate. In any event, the trustee has nowabandoned
t he subj ect property fromthe debtors' estate, renderingthis objection
noot .

The Court has revi ewed the authority subm tted by t he debtors
foll owing the hearing and finds that, to the extent such authority
guestions the status of a secured creditor to seek enforcenent of §
521(2)(B), it is inconsistent with the position taken by the 7th
Circuit inlnre Edwards, 901 F. 2d 1383 (1990). See lInre Chavarria,

117 B. R. 582, 585 (Bankr. D. Col 0. 1990) (appl yi ngEdwards). The Court
specifically finds that a secured creditor has standingto file a
notion to conpel debtors to performtheir previously filed statenent of
intention with respect to collateral serving as security for the
creditor's claim

Bankruptcy courts are courts of equity. The debtors have cone
intothis Court seekingthe benefit of its equitable powers, yet they
attenmpt to use these powers not as a shield of protection but as a
sword to coerce the secured creditor, Charter Bank, intoincurring
expense t o obtai n property which the debtors have stated they will
voluntarily relinquish.

Secti on 105 of the Bankruptcy Code permts the Court toissue any
order necessary and appropriate to carry out the provisions of the

Code. Under the circunstances here presented where t he debtors have
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filed a statenent of intentionto surrender secured real estate in
whi ch t hey have no equity or other interest and the secured creditor,
withthetrustee' s approval, has tendered a quit cl ai mdeed for the
debtors' signature, the Court finds that the debtors arerequiredto
execute such quit claim deed to assist the secured creditor in
obtaining clear titletothe property.! I naddition, the debtors are
requiredto surrender the keys to the property and take such ot her
st eps as are necessary torelinquish actual possession and control to
the secured creditor.
SEE WRI TTEN ORDER
ENTERED: NOVEMBER 2, 1995

/'s/ KENNETH J. MEYERS
U. S. BANKRUPTCY JUDGE

' Inthis case, the quit clai mdeed was prepared by the secured
creditor, and there i s no evidence of any expense to the debtors. This
Court'srulingis not meant to i npose upon debtors the duty to i ncur
expense in preparing aquit claimdeed or toincur other | egal costsin
perform ng their statenment of intention.
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